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Piracy - “They’ve got my cargo!”
By Frazer Hunt

Where does the act of piracy have to 
occur? In Athens Maritime Enterprises Corp 
v Hellenic Mutual War (Association) Bermuda 
Limited (the Andreas Lemos) [1983] Q.B. 647 
Staughton J held that piracy is not limited to 
acts done on the high seas outside territorial 
waters: it is enough that the vessels should 
be at a place where she would be described 
in ordinary speech as being “at sea”, or 
where a maritime offence can be committed.  

What sort of act constitutes piracy?  
The court in the Andreas Lemos held that 
piracy must involve the use of force orthreat 
of force, and does not include a clandestine 
theft or one where force is only threatened 
or used after the act of appropriation of the 
insured property is complete.

At this stage, there have been no general 
discussions in Australia regarding increasing 
rates due to piracy and reports of recent 
increases in rates in USA and Europe might 
be also explained as part of the wider 
financial crisis.  However, that could change 
quickly if and when any large claims are 
made following acts of piracy.

Who are pirates? The rules for construction 
of the policy (the second schedule to the 
Marine Insurance Act) provide that the  
term “pirates” includes passengers who 
mutiny and rioters who attack the ship  
from shore. Nevertheless, this definition is 
not exhaustive. The English Court of Appeal 
held in Republic of Bolivia v Indemnity Mutual 
Marine Assurance Company Limited 14 Com.
Cas.156 that the word “pirates” meant 
persons plundering indiscriminately for their 
own ends, and not persons simply operating, 
albeit illegally and criminally, against the 
property of a particular state for a political 
end. Accordingly, it is necessary to consider 
the purpose of the act of piracy-do they take 
the ship/cargo/crew for their own ends  
or for political purposes (thus taking the 
claim out of the marine clauses into the  
war and strikes clauses)? 
 
 
 
 
 
 
 
 
 
 

There has been recent publicity regarding 
the upsurge in piracy activities, particularly 
off the east coast of Africa and the Gulf of 
Aden. As ransom negotiations continue 
and military solutions are being considered 
to address the problem, some shipping 
companies are diverting their ships around 
South Africa, so it is timely to review 
the parameters of insurance of hull and 
machinery and cargos that might be detained 
by pirates.

In the hull insurance and freight insurance  
in Australia, piracy is included in the 
definition of “maritime peril” in section  
9 of the Marine Insurance Act 1909 (Cth).  
and is insured mostly under the marine 
clauses, rather than the war and strikes 
clauses. In cargo insurance, piracy will 
generally be covered under the Institute 
Cargo Clauses (A) but would fall outside  
the scope of the (B) and (C) Clauses.   
 
 
 
 
 
 
 
 

Welcome to the latest edition of Piper Alderman’s Trade & Transport Newsletter. 
We discuss below some recent decisions in the Trade & Transport Industry and  
hope that you will find them of interest and relevant to your business.
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Australian Trade Minister announces  
new 12 nation Free Trade Agreement
By Andrew Robertson
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Australia also has bilateral free trade 
agreements with ASEAN nations  
Singapore and Thailand, and is negotiating 
bilateral free trade agreements with  
Malaysia and is considering a bilateral free 
trade agreement with Indonesia. These  
will continue even with the conclusion  
of the 12 nation agreement.

There is also discussion of agreements 
arising from Asia-Pacific Economic 
Cooperation (APEC).

This overlapping of free trade agreements 
within the Asian region is sometimes 
referred to as a “noodle bowl” and have 
the potential to add complexity to trade 
rather than the certainty and transparency 
mentioned in Mr Crean’s press release in 
announcing the latest agreement.  However 
with the widely publicised difficulties with 
the WTO negotiations it is likely we will see 
still more activity on bilateral and plurilateral 
agreements.

Indeed this is not even the first FTA 
completed by the Rudd Government since 
its election to office last November. An FTA 
with Chile has been completed and is aimed 
to be in force by 1 January 2009.

Through its TAGLaw affiliation Piper 
Alderman has links with firms throughout 
many of these nations discussed to assist  
us in providing assistance and advice to  
our clients.

 

In his Press Release announcing the 
conclusion of negotiations Mr Simon Crean, 
Australia’s Minister for Trade, indicated that 
Australia “stands to gain considerably from 
this agreement across a many sectors”.  
What is actually delivered will depend 
on final the text of the agreement.  The 
Release highlighted that this was the most 
comprehensive agreement ever negotiated 
by ASEAN.

ASEAN itself is a big market of 570 million 
people with a combined GDP of US$1 
trillion.  However there is a possibility that 
the plurilateral agreement is a precursor to a 
larger plurilateral agreement involving these 
12-nations together with China, Japan, South 
Korea and India. These sixteen nations are 
the nations of the annual East Asia Summit 
however any further agreement all of these 
nations is some very distant time away.  
Australia is still negotiating bilateral Free 
Trade Agreements with China and Japan, 
and is considering a free trade agreement 
with India and South Korea. This activity 
does not suggest a new regional trade area 
is likely in the near future. The China Free 
Trade Negotiations will have their twelfth 
round of negotiations this month, after over 
three years of negotiations, but conclusion 
of an agreement still does not seem close 
from all reports. 
 
That is not the only free trade agreements  
in the region.

 
 

At the Thirteenth ASEAN Economic 
Ministers – CER Consultations in Singapore 
on 28 August 2008 it was announced that 
the 10-nations of ASEAN and Australia and 
New Zealand had reached agreement on a 
comprehensive Free Trade Agreement.

This 12 nation free trade agreement 
between Australia, New Zealand and 
the ten South East Asian nations of the 
Association of South East Asian Nations or 
ASEAN (Indonesia, Malaysia, Philippines, 
Singapore, Thailand, Brunei Darussalam, 
Vietnam, Lao PDR, Burma (Myanmar) 
and Cambodia) is the first plurilateral free 
trade agreement concluded by Australia.  
A plurilateral agreement involves more 
countries than the two in a bilateral 
agreement but not as many as a multilateral 
agreement in the WTO. While the text of 
the agreement has not yet been released 
we know from previous reports that it 
will include chapters on goods, services 
and investments and therefore will be a 
comprehensive agreement.

Certain trade access issues for some 
bilaterally sensitive trade issues are 
apparently still being discussed. 
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Case Note: Royal Insurance Company of America;  
Ford Motor Company v Orient Overseas  
Container Line Ltd No 06-1199 2008
By Maurice Lynch

However, the United States approach to 
maritime law is governed solely by their own 
federal legislation and they have refused to 
adopt the international conventions on the 
carriage of goods by sea such as The Hague 
Visby or Hamburg Rules. Instead, in 1936, 
the United States enacted COGSA. This 
act codified the Hague Rules and applies to 
“Every bill of lading or similar document of 
title which is evidence of a contract for the 
carriage of goods by sea to or from ports  
of the United States in foreign trade”.

The Decision:

The court held that the United States 
COGSA applies to any contract for the 
carriage of goods by sea, if the contract of 
carriage involves a final stop in the United 
States. Accordingly, COGSA applies even if 
there is an international carriage of goods by 
sea between two ports existing outside of 
the United States, prior to overland carriage 
to a final destination in the United States. 
 
The court also held that because the United 
States COGSA allows parties to contract  
for liability limitations above the $500.00  
per package limitation provided in the 
statute, then the OOCL bill of lading had  
to be contractually interpreted to determine 
whether Ford and OOCL had contracted 
on the basis of the limits of liability set forth 
in the COGSA or the limits outlined in the 
Hague Visby Rules. 

 
 

The Issue:

The issue was whether the United States 
Carriage of Goods by Sea Act (COGSA), or 
the Hague Visby Rules, or both applied as a 
matter of law to the ocean voyage between 
Le Havre, France and Montreal, Canada. 
This was crucial because there is a major 
differences between COGSA and the Hague 
Visby Rules in relation to the limitation of 
liability for cargo claims. COGSA limits the 
liability of a carrier to USD$500.00 per 
package, while the Hague Visby Rules limits 
liability to 10,000 gold francs per package 
or 30 francs per kilo if the SDR protocol 
has not been ratified, and if it has, to 666.67 
SDRs per package which at the November 
2008 was approximately AUD$1,500. Cargo 
interests asserted that the Hague Visby 
Rules were applicable, providing for a higher 
limitation than COGSA.

Legal Background:

Generally, the Hague Visby Rules will apply 
to an ocean carriage where the bill of lading 
is issued in a country that is signatory to 
the Hague Visby Rules, when the carriage 
is from a port in a country that is signatory 
to the Hague Visby Rules or when the bill 
of lading says that they apply. As the ocean 
carriage in question was between two 
countries that are signatories to the  
Hague Visby Rules, it was arguable that  
the Hague Visby Rules applied to the 
contract of carriage.

 

The United States Court of Appeal for the 
sixth circuit, which hears appeals from the 
district courts of Kentucky, Michigan, Ohio 
and Tennessee, has recently considered 
whether the United States Carriage of 
Goods by Sea Act (1936) or the Hague 
Visby Rules would apply to determine the 
liability of the ocean carrier Orient Overseas 
Container Line for a consignment of auto 
transmission racks that were damaged 
during transit between Blanquefort, France 
and various cities in the United States in 
accordance with a combined transport bill 
of lading. The decision is the first time that 
a United States Court has had to consider 
choice of law rules in the context of a 
combined transport bill of lading. 

Facts:

In February 2003, Ford and Orient 
Overseas Container Line entered into an 
agreement for the transportation of Ford’s 
auto transmission racks from Blanquefort, 
France to various cities in the United States.
The agreement provided for the combined 
transportation of the goods from the inland 
city of Blanquefort to the French port of Le 
Havre, by sea to Montreal, Canada and then 
by rail to inland cities in the United States. 

During the ocean carriage, the vessel 
encountered stormy weather that  
washed some of the containers overboard 
and flooded others, damaging their 
contents. Ford suffered a losses totalling 
USD$5,700,299.20. 
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Significance:

This case is not a landmark decision in 
the sense that it affirms the supremacy of 
COGSA in relation to the carriage of goods 
with an ultimate destination in the United 
States. The decision reminds cargo owners 
that it is possible to avoid the oppressive 
limits of liability that exist within COGSA, 
if either the bill of lading incorporates the 
Hague Visby Rules into the contract of 
carriage or if cargo owners have negotiated 
with carriers for a limitation amount higher 
than that provided in COGSA.

The court, in making this decision followed 
the decision, of United States lower federal 
courts that have treated any mention of the 
Hague Visby Rules in clauses paramount as 
demonstrating an agreement by the carrier 
to accept the Hague Visby Limits of liability.

The bill of lading also had a USA clause 
paramount stating that the carrier’s liability 
should be governed by COGSA where 
COGSA applies. This clause created further 
ambiguity because in the case of the carriage 
of goods to or from ports in the United States, 
COGSA applies to the carriage. However, 
despite the court holding that the clause 
made COGSA apply to the ocean carriage 
between France and Canada, it held that 
the USA clause paramount was ambiguous 
when analysed in conjunction with the bill 
of lading’s clause paramount, which the 
court found was evidence of the parties 
contracting for liability limitations set out  
in the Hague Visby Rules. The USA  
clause paramount was therefore also 
construed against OOCL who were 
attempting to rely upon it.

In summary, the court affirmed that the 
bill of lading as evidence of the parties 
contracting for a higher limitation of liability 
than the COGSA which bound OOCL 
by the Hague Visby limits and not the 
COGSA limits, despite the COGSA being 
the applicable law to the ocean carriage 
between the France and Canada.

 

The court concluded that the clause 
paramount in the bill of lading was the 
relevant clause that governed whether the 
parties had contracted on any basis other 
than COGSA governing limitation of liability. 
This clause stated the following: 

All carriage under this bill of lading …  
shall have effect subject to any legislation 
enacted in any country making the Hague or 
Hague Visby Rules compulsorily applicable 
and in the absence of any such legislation in 
accordance with the Hague Rules or COGSA 
in the case of carriage to or from the Unites 
States of America.

The court concluded that that in light of the 
factual circumstances, there was an internal 
conflict within this clause. This conflict arose 
because the first portion of the clause made 
the Hague Visby Rules applicable to the 
carriage under the bill of lading because 
there was an international carriage from 
France, a country who have signed the 
Hague Visby Rules, while the second portion 
of the clause made COGSA applicable 
because there was a carriage to the United 
States under the bill of lading. Accordingly, 
as there was a carriage from a country 
making the Hague Visby Rules applicable 
as well as a carriage to the United States, 
the operation of the clause meant that 
two different laws could apply to the same 
contract of carriage. Accordingly, the court 
held that this clause was ambiguous and 
construed it against its drafter, OOCL, to 
conclude that the Hague Visby Rules were 
to govern the limitation of liability of OOCL. 
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Case Note: Tai Shing Maritime CO SA V The Ship 
“Samson Veritas” as surrogate for the ship  
“Tai Hawk” [2008] FCA 1546 (16 October 2008)
By Maurice Lynch

On 15 October 2008, the “Samsun Veritas”, 
fully laden with 140,000 tonnes of iron ore, 
was arrested in Port Headland. The arrest 
took place during the variable spring tide 
season which meant that on the evening of 
15 October 2008, the vessel’s keel was less 
than half a metre from the ocean bed and 
there was a real likelihood that if the vessel 
remained in port it would run aground. 
Accordingly, the Federal Court Admiralty 
Marshall made an urgent application for the 
vessel be moved from Port Headland to 
an anchorage point beyond the territorial 
waters of Australia and outside the limits of 
the jurisdiction of the Federal Court.

Decision:

The court made the following orders:

That the “Samsun Veritas” be permitted 1. 
while under arrest to proceed directly 
without delay to Port Dampier;

That the plaintiff be allowed to have 2. 
a representative aboard the “Samsun 
Veritas” for the duration of the voyage; 
and

That the Marshall may authorise to be 3. 
on board the “Samsun Veritas” such 
persons as he deemed appropriate for 
the purpose of retaining safe custody, 
control and preservation of the vessel.

 
 
 
 

Facts:

The plaintiff entered into a time charter for 
its ship the “Tai Hawk” with Samsun Logix 
Corporation. In October 2008, Samsun 
Logix provided notice to the plaintiff that it 
intended to redeliver the “Tai Hawk” before 
the contractual delivery date under the 
time charterparty. Accordingly, the plaintiff 
commenced proceedings based upon a 
general maritime claim against a surrogate 
ship (i.e. sister-ship) of the “Tai Hawk”, 
the “Samson Veritas”, under section 19 of 
the Admiralty Act, for unpaid hire under 
the time charterparty and for damages for 
the repudiatary breach. The estimate of 
damages claimed were USD$1,600,000.00. 
Maritime attachment proceedings were also 
commenced in the United States, where 
attachment was made against Samsun 
Logix Corporation’s bank account at Chase 
Manhattan Bank in New York for the sum  
of USD$2,600,000.00

 
 
 
 
 
 
 
 
 
 
 
 
 

The Federal Court of Australia has recently 
determined whether a ship that was under 
arrest in Port Headland, Western Australia 
could be permitted to sail to the Port of 
Dampier. While Australian courts have 
previously allowed vessels under arrest 
to sail to another port, this case was of 
significance because it considered the impact 
of various financial and safety considerations 
that the vessel faced if it remained under 
arrest at Port Headland, while also dealing 
with the fact that if the vessel was to leave 
Port Headland and sail to the Port of 
Dampier it would have to sail in international 
waters, where Australian laws are not 
recognised to be binding.
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So was the order that the vessel travel 
directly and with due dispatch. Accordingly, 
it was open for the “Samsun Veritas” to 
not follow the court orders while on the 
high seas and never return to Australian 
jurisdiction. The vessel could have “escaped” 
from the arrest. 
 
While the court recognised that these 
orders posed serious jurisdictional 
questions, they were nevertheless prepared 
to make them in light of the fact that neither 
party opposed the moving of the vessel 
and because of the urgent public interest 
considerations calling for the vessel to be 
immediately moved. 

The case affirms that courts when 
determining whether to allow the movement 
of a vessel that is under arrest, will hold 
financial and safety risks of the arrested 
vessels in high regard. An arrested vessel 
will be able to sail while under arrest to 
allow itself or other vessels whose trade 
is hindered by the arrest to either load or 
unload cargo, or protect its own safety. 

 
 
 
 

Despite this authority which suggested 
that where there was a chance the vessel 
may leave Australian territorial waters, 
movement under arrest will not be allowed, 
the court allowed the “Samsun Veritas” 
to sail while under arrest, leave Australian 
territorial waters and enter the high seas. 
 
The problem the court faced when “Samsun 
Veritas” left Australian territorial waters 
was that because the legal regime on the 
high seas is governed exclusively by the flag 
state of the vessel, as well as the principles 
of free use and exclusivity, any order under 
Australian Law would not be binding. No 
state can validly purport to subject any part 
of the high seas to their sovereignty. This 
principle is recognised in Article 2 of the 
High Seas Convention which states a state 
may only enforce its laws against its own 
vessels on the high seas.  
 
Therefore, when “Samsun Veritas” left 
Australian Territorial Waters while sailing 
to Port Dampier, the court was acting 
contrary to this principle by making a Korean 
flagged vessel the subject of Australian law 
and court orders. Furthermore, because 
states can not control the activities of other 
states on the high seas, the powers of the 
Marshall’s representative on board “Samsun 
Veritas” were essentially non existent, 
while the vessel was outside of Australian 
territorial waters.  
 
 
 

The Court made these orders because of 
the serious safety and financial risks that 
were faced if the “Samsun Veritas” remained 
under arrest at Port Headland. These risks 
were as follows:

On the first day of the arrest of 1. 
“Samsun Veritas” and due to the spring 
tides, her keel was less than half a metre 
from the ocean bed and their was a real 
risk that if “Samsun Veritas” remained 
at Port Headland that it would run 
aground; and

For each day that “Samsun Veritas” 2. 
remained under arrest in Port 
Headland, the cargo value of the four 
vessels waiting to berth which would be 
affected by the delay was $12 million 
per day and the total loss that they 
would all incur if the arrest of “Samsun 
Veritas” lasted a week was $86 million. 

Accordingly, the Court concluded that 
there were very significant public interest 
considerations, distinguishing the decision 
of Sovremenniy Kommercheskiy Flot v “Socofl 
Stream [1999] FCA 42, where the court 
refused to allow the vessel to sail from the 
Port of Brisbane to Newcastle to discharge 
cargo because they could not be certain 
that the vessel would not leave Australian 
territorial waters.  
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Case Note: Mei Ying Su v Australian Fisheries  
Management Authority [2008] FCA 1485
By Ryan Lynch

The relevant offences are classified as strict 
liability offences under the Criminal Code Act 
1995 (Cth) (“the Code”) which provides 
that there are no fault elements for any of 
the physical elements of the offence but 
the defence of mistake of fact is available. 
Relevantly, s 9.2 of the Code provided that a 
person is not responsible for such an offence 
if a person considered whether or not 
facts existed, and is under a mistaken but 
reasonable belief about those facts, and had 
those facts existed, the conduct would not 
have constituted an offence. 

An application to set aside the seizure notice 
was brought by the owners of the Mitra 
in the Federal Court of Australia and was 
responded to by the Australian Fisheries 
Management Authority (AFMA). Whilst it 
was conceded through an agreed statement 
of facts that the Mitra was, at the time that 
the Navy personnel boarded the vessel, 
about 7 nautical miles within the AFZ, the 
owners of the Mitra sought to rely on a 
mistaken but reasonable belief of fact. To 
elaborate, the owners of the Mitra alleged 
that the Master of the Mitra plotted his 
position using a Geographical Positioning 
System (GPS) onboard the Mitra and that he 
believed he was 11 nautical miles outside the 
AFZ. The Master of the Mitra gave evidence 
that the supplier of the vessel’s GPS system 
told him that there was a line in the 10-20 
nautical mile view that was the AFZ boarder.  
 
 
 

The Mitra was boarded by Navy personnel 
and the Master was issued with a notice 
of seizure of the vessel, along with its nets, 
traps, equipment and catch, in accordance 
with 106C of the Fisheries Management Act 
1991 (Cth) (“the Act”). The implication 
being that the Mitra and its equipment 
would be forfeited to the Commonwealth 
of Australia if it was determined that it 
had been used to commit offences under 
the Act. The two relevant offences under 
sections 100 and 101 of the Act are:

using a foreign boat for commercial 1. 
fishing in the AFZ; or

having a foreign boat equipped for 2. 
fishing possession in the AFZ.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Commonwealth Government is  
often accused of being heavy handed in  
its enforcement of the strict liability regime 
for illegal fisherman - the case of the Mitra 
highlights the effective use of the common 
law ‘mistake of fact’ defence to overcome  
a no fault offence.  

The Mitra is a foreign fishing vessel flagged 
in Taiwan and licensed to fish in Indonesian 
waters. On 30 March 2008, the Mitra was 
discovered by the Royal Australian Navy 
approximately 7 nautical miles inside the 
Australian fishing zone (AFZ) which is the 
same as the Exclusive Economic Zone 
defined in s 4 of the Seas and Submerged 
Lands Act 1973 (Cth), and represented in 
the diagram below: 
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On the question of mistaken matter of  
law, the court pointed out that there must 
be an element of ignorance of the law, 
however, it was clear from the evidence  
that the Master knew of the existence of  
the AFZ and was attempting to avoid the 
AFZ and was therefore mindful of the law 
but relied on a mistake about whether a  
fact existed or not. It was held that such  
a mistake was reasonable as the Master  
acted on information available to him at  
the time and there was an absence of 
information which would have alerted  
the Master to his mistake.

The Commonwealth’s strict liability regime 
is justifiable for ensuring exploitation of its 
precious fisheries resources is conducted  
in a manner consistent with the principles 
of an ecologically sustainable environment, 
and is therefore of great importance 
economically. Under that regime, therefore, 
it is necessary that fisherman will be excused 
of liability for genuine mistaken fact when 
one considers the range of perils involved  
in navigating the high seas. 

  

 
 
 
 
 
 
 

Understandably, the subjective aspect of this 
defence meant that the proceedings largely 
depended on oral evidence led from both 
sides, which at some stages, proved to be 
favourable to the owners of the Mitra as the 
court was persuaded on several occasions 
that inconsistent evidence led by the crew of 
the Mitra was due to language difficulties and 
cultural differences. Interestingly,  however, 
AFMA attempted to evade the application of 
the defence by submitting that the owners 
did not make a mistake of fact, being the 
position of the vessel, but rather a mistake 
about a matter of law, being the location of 
the AFZ boarder.  
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

Relying on that advice, further evidence 
was led that the line which the Master 
believed was the AFZ boarder was in fact 
a 10 degrees south line, and the AFZ was 
in fact approximately 20 nautical miles 
further north of the 10 degrees south line. 
The court held that the Master acted on 
mistaken belief, as he placed the Mitra at a 
position approximately 11.61 nautical mile 
north of 10 degrees south line, thereby 
mistakenly thinking the Mitra would be  
north of the AFZ.
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Liens - is possession nine-tenths of the law?
by Jane Roberts

The Warehouseman’s Liens Act 1935 NSW 
(‘the act’) defines a warehouseman as 
a ‘person lawfully engaged in the business 
of storing goods as a bailee for hire.’ The 
Act gives a lien to every warehouseman for 
goods deposited for storage, whether by the 
owner of the goods or by their authority. 
The lien covers charges for storage and 
preservation of the goods; claims for 
money advanced, interest, insurance, 
transportation, labour, weighing, coopering; 
other expenses in relation to the goods; and 
all reasonable charges for notices required 
under the Act, advertisement of sale, and 
costs incurred in selling of the goods.

The Act entitles a lienee to sell by public 
auction any goods upon which he or 
she has a lien for charges which have 
become due.1 This right is in addition to all 
other remedies provided by law for the 
enforcement of liens or for the recovery of 
warehouseman’s charges. Accordingly, if a 
party has a contractual lien which sets out 
the rights between the parties, that option 
can be utilised without recourse to the Act.  
(Contractual liens are dealt with below).

 
 
 
 

1 There are provisions in the Act 
which deal with notice which must be given 
if the goods are deposited not by the owner 
but only with his or her authority. These are 
not dealt with in this article.

Common Law Liens

At common law a carrier (common or 
private) has a particular lien for unpaid 
freight.  If the carrier is private, and the 
goods have been carried without the 
authority of the owner, the lien cannot be 
maintained against the owner. The carriage 
has to have been completed for the carrier 
to be entitled to the lien, and while the 
carrier retains the goods under the lien, it 
has no right to charge the lienor for storage.

It is only under contract that a carrier can 
obtain rights to exercise a lien for charges 
other than freight, or a lien over other 
property (a general lien). This is discussed 
below.

Statutory Liens

The right of a warehouseman (including 
a carrier acting as a warehouseman) to 
exercise a lien is regulated by statute in all 
states and territories (except Tasmania).  
Only the NSW Act is considered in this 
article, although the legislation is essentially 
identical in all jurisdictions.

 
 
 
 
 
 
 
 
 

This article examines the entitlement of 
carriers and warehousemen (including 
carriers acting in that capacity) to exercise 
liens over property in their possession,  
and discusses the usefulness of liens.  
The discussion is intended as a general 
overview, due to the recent increase in 
activity involving liens following economic  
downturn.  We would be happy to  
provide more detailed and particular  
advice in the area if required. 

What is a lien

A lien is a right of a party to keep possession 
of another party’s property until a claim 
is satisfied or an obligation performed. A 
lien can arise at general law, under statute, 
or in contract. A lien is either general 
or particular. A particular lien entitles 
party ‘A’ (the lienee) to retain possession 
of property of party ‘B’ (the lienor) until 
a claim relating to that specific property is 
satisfied. By contrast, a general lien entitles 
party ‘A’ to retain possession any property 
of party ‘B’ until a claim by party ‘A’ against 
party ‘B’ is satisfied. No nexus between the 
property and the claim in required. A further 
qualification is that an active lien entitles  
the lienee to sell the goods to satisfy the 
claim. This applies equally to a general or 
particular lien.
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Usefulness of a lien

The benefit of having a lien is obvious in 
cases of non-payment by an otherwise 
solvent client. However a further benefit, 
which may become of particular importance 
in the current economic experience, is that 
in cases of personal or corporate insolvency 
the exercise of a lien over property gives 
the rights of a secured creditor to the lienee 
(depending upon whether there is another 
party with a higher priority or security over 
the goods). The right to exercise the lien  
by way of sale in such cases is not dealt  
with in this article, suffice to say that the 
mere existence of a lien is of great benefit  
to a lienee, when their position is compared 
to that of the vulnerable general or 
unsecured creditor. 
 

 
 
 
 
 
 
 

Contractual Liens

Whether there is any entitlement to a lien 
will depend upon whether the terms and 
conditions in which the lien is contained are 
incorporated into the agreement between 
the parties. (The issue of incorporation 
of terms and conditions is not dealt with 
further in this article). 
 
The more favourable type of lien is the 
general active lien, as this enables the lienee 
to retain possession of any property of 
the lienor in respect of any amount for 
which a lien can be exercised under the 
contract. The terms of the lien will need 
to be express, including the charges which 
are intended to be covered by the lien 
(for example, freight, interest, storage and 
costs of the sale). The provision should 
also set out the time at which the lienee is 
entitled to sell the goods. In the absence 
of a contractual lien, the lienee, if also a 
warehouseman, will need to resort to the 
Act, which imposes relatively onerous 
requirements prior to sale. 
 
 
 
 
 
 
 
 
 

The lienee must give written notice of the 
intention to sell. The notice must include a 
statement that unless the charges are paid 
within the time mentioned the goods will 
be advertised for sale and sold by public 
auction. One month must be allowed for 
payment, and if the charges are not paid 
by in time set out in the notice, there are 
specific requirements for advertisement of 
the sale. The sale can occur fourteen days 
after the date of the first advertisement.

The Act indicates that the lien cannot be 
exercised until after the charges become 
due, which clearly falls to be determined 
under the contract between the parties. 
Of interest is the fact that nothing is said of 
the entitlement of the lienee to charge for 
storage once notice of the lienee’s intention 
to sell the goods is given. As indicated 
above, at general law a lienee cannot 
continue to charge for storage once it gives 
notice of it’s intention to exercise a lien.  
Possibly a warehouseman is given the right 
to continue to charge for storage in view 
of the strict time limits which are placed 
upon the timing of a sale, which force a 
warehouseman to incur further costs.
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Rail access agreement held to be a  
lease for NSW stamp duty purposes
By Robert Kavanagh

The High Court in Asciano Services Pty Ltd v 
Chief Comr of State Revenue [2008] HCA 46 
has unanimously upheld the NSW Court of 
Appeal’s decision that a taxpayer’s rail ac-
cess agreement was an agreement by which 
a right to use land was conferred on or 
acquired by the taxpayer and therefore was 
a “lease” in terms of s 164A(b) of the Duties 
Act 1997 (NSW).

The taxpayer had submitted that rail  
access agreement that it had entered into 
with Rail Access Corporation (“RAC”) was 
not an lease and hence  
did not attract duty because

The agreement with RAC permits the  •	
taxpayer to operate rolling stock on  
the NSW rail network 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The •	 Transport Administration Act 1988      
(NSW) (“TA Act”), gives access to rail     
 infrastructure facilities to any person  
 who has entered into an access  
 agreement with RAC

Therefore any access to the stratum  •	
of the rail network or the land upon   
which the rail infrastructure is situated  
is derived from the TA Act and not  
from the access agreement.

In rejecting this argument the High Court 
held that the access agreement was an 
agreement by which the right to use land 
was acquired. It found that the taxpayer 
had no such right prior to its entry into the 
agreement. Rather, it was in the making of 
the agreement, and the permission granted 
under it, “by which” the taxpayer acquired 
the right provided in the TA Act. High Court 
accordingly concluded that the agreement 
was subject to duty.
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